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Whenever elections come around, American politicians delight in nothing more 
than to declare that their country is “the greatest democracy in the world.” It is 
thus ironic to note that they either fail to notice or choose to ignore that the 
highest office in the country—the Presidency—is not elected in a democratic 
fashion. A simple, but elegant, definition of democracy was given by Abraham 
Lincoln as “government of the people, by the people, for the people”. The crucial 
element here is “by the people”, since democracy implies that power lies with the 
people or representatives directed elected by them. This crucial element is lacking 
in the election of the American president. 

The Founders’ intentions 

It should immediately be noted that the Founding Fathers who met at the 
Constitutional Convention in 1787 never intended that the election be democratic. In 
fact, they voted down direct election by the people in a 9-1 vote. They came close to 
introducing something similar to a parliamentary system, but feared that this would 
make the executive too dependent on the legislative branch and thus too weak. As 
the deliberations moved towards conclusion at the end of a long, hot summer, the 
delegates agreed to a compromise solution. 

In this compromise, the legislatures of the states were given the power to select 
“electors” who would then cast their votes for President. The number of electors 
was set to equal the number of representatives and Senators that each state held in 
Congress. Since the House of Representatives was based on size of population, the 
larger states would have more electors, but the smaller states were overrepresented 
because each state had two Senators. If a candidate received a majority of the votes 
in this Electoral College, he would become President. If no candidate received a 
majority, the House of Representatives would elect the President by a vote of the 
states, whereas the Senate would elect the Vice-President. 

This was an excellent compromise solution for the problems faced in 1787. However, 
it was adopted without extended debate. The delegates knew that, whatever they 
decided, George Washington would be elected the first President. They gave perhaps 
insufficient attention to future elections, but even if they had, they had incorrect 
assumptions concerning how their new creation would function. Unfortunately they 
wrote their provisions into the Constitution and now, more than two hundred years 
later, we are stuck with an unsatisfactory and potentially dangerous system that in 
2012 could possibly lead to a shocking result. 
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Modern standards 

The pragmatic compromise of 1787 is not very satisfactory by today’s democratic 
standards. The number of electors each state is apportioned continues to be 
governed by the original provision in the Constitution. Thus, a small state such as 
Wyoming continues to have three electors, whereas the largest number is 
apportioned to California with 55. This means that for 2012 each elector in Wyoming 
will represent approximately 82,000 votes cast, whereas in California this number is 
approximately 222,000. Such a violation of the principle of “one man, one vote” is 
clearly undemocratic and would, without question, be unconstitutional if it were not 
enshrined in the Constitution 

Because the election is not a national election but an election in 50 states and the 
District of Columbia, it is possible to win the popular vote but not become President. 
This occurred three times in the 19th century and for years I warned my students that 
this could occur again. That is exactly what happened in 2000 when Al Gore received 
more than a half million more votes than George W. Bush, but Bush received 271 
votes in the Electoral College to 266 for Gore. What I did not foresee was that this 
would not lead to an outcry of injustice and demands to make the presidential 
election democratic. Yet nothing changed so that in 2012 this could happen again, or 
even lead to a more shocking result. 

The Romney-Biden administration 

With the national polls showing the race between Romney and Obama tightening, 
and the projected electoral vote differential narrowing, the website 
www.270towin.com calculates that there is a one percent chance that the electoral 
vote could end in a tie. This opens a full Pandora’s box of horror scenarios. 

To begin with, if the vote is close in any state, there will be calls for a recount, as 
became so infamous in Florida in 2000. What we learned then was that the state 
legislature could potentially intervene in the results. At that time, while the judicial 
wrangling was continuing concerning the recount, the Florida legislature threatened 
to declare the results of the election void and select the electors themselves. This 
would have been clearly undemocratic, but nonetheless constitutional, since the 
Constitution provides that the electors shall be appointed “in such Manner as the 
Legislature thereof may direct.” Although early in the 19th century it became 
standard practice to elect the electors by popular vote, there is no legal or 
constitutional guarantee that this must be the case, and any legislature can 
potentially change the procedure at any time, even following the election. 

Even if the legislature did not do this, there is no guarantee that a tie based upon the 
election night results would actually result in a tie when the votes are cast on 
December 17. The Founding Fathers intended that these electors follow their 
independent judgment in determining their vote. Today we assume that they will 
vote for the candidate of the party that has selected them. Yet there is no 
constitutional guarantee that they do so. In some states the parties or the legislature 
have attempted to exact a pledge from the electors or bind them to vote for the 
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winning candidate in the state, but it is far from clear that these pledges can be 
enforced or that binding legislation is constitutional. Imagine the pressure (or worse) 
on these 538 individuals to switch their vote to the other candidate. “Faithless 
electors” have occurred in the past and they could occur again.  

If they did in fact vote the tie, the election would move to Congress. The President 
would be elected by a vote in the House of Representatives in which each state has 
one vote, hardly a democratic procedure in 2012. If little or nothing changes from 
the current situation, 33 votes would be cast for Romney and 16 votes would be cast 
for Obama. The state of Minnesota would be unable to cast a vote due to an evenly 
split caucus and the voters of the District of Columbia would be denied any 
representation whatsoever. According to the Constitution, it is the Senate that 
would elect the Vice-President. Again, if the Democrats hold control of the Senate, 
they could elect Joe Biden as Vice-President over Paul Ryan. 

A Romney-Biden administration would thus become the first split administration 
since Adams-Jefferson in 1800. Such an outcome would be acceptable to no one, but 
may be what is needed for the United States to finally decide to change the system 
and at last elect its President in a democratic fashion. 
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